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any operating entity comprised of
more than one individual.

(d) A Special Allotment Timber Har-
vest Permit may be issued to an Indian
having sole beneficial interest in an al-
lotment to harvest and sell designated
forest products from his or her allot-
ment. The special permit shall include
provision for payment by the Indian of
forest management deductions pursu-
ant to §163.25 of this part. Unless
waived by the Secretary, the permit
shall also require the Indian to make a
bond deposit with the Secretary as re-
quired by §163.21. Such bonds will be
returned to the Indian upon satisfac-
tory completion of the permit or will
be used by the Secretary in his or her
discretion for planting or other work
to offset damage to the land or the
timber caused by failure to comply
with the provisions of the permit. As a
condition to granting a special permit
under authority of this paragraph, the
Indian shall be required to provide evi-
dence acceptable to the Secretary that
he or she has arranged a bona fide sale
of the forest products, on terms that
will protect the Indian’s interests.

§163.27 Free-use harvesting without
permits.

With the consent of the beneficial In-
dian owners and the Secretary, Indians
may harvest designated types of forest
products from Indian forest land with-
out a permit or contract, and without
charge. Forest products harvested
under this authority shall be for the
Indian’s personal use, and shall not be
sold or exchanged for other goods or
services.

§163.28 Fire management measures.

(a) The Secretary is authorized to
maintain facilities and staff, hire tem-
porary labor, rent fire fighting equip-
ment, purchase tools and supplies, and
pay for their transportation as needed,
to maintain an adequate level of readi-
ness to meet normal wildfire protec-
tion needs and extinguish forest or
range fires on Indian land. No expenses
for fighting a fire outside Indian lands
may be incurred unless the fire threat-
ens Indian land or unless the expenses
are incurred pursuant to an approved
cooperative agreement with another
protection agency. The rates of pay for
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fire fighters and for equipment rental
shall be the rates for fire fighting serv-
ices that are currently in use by public
and private wildfire protection agen-
cies adjacent to Indian reservations on
which a fire occurs, unless there are in
effect at the time different rates that
have been approved by the Secretary.
The Secretary may also enter into re-
ciprocal agreements with any fire orga-
nization maintaining protection facili-
ties in the vicinity of Indian reserva-
tions or other Indian land for mutual
aid in wildfire protection. This section
does not apply to the rendering of
emergency aid, or agreements for mu-
tual aid in fire protection pursuant to
the Act of May 27, 1955 (69 Stat. 66).

(b) The Secretary is authorized to
conduct a wildfire prevention program
to reduce the number of person-caused
fires and prevent damage to natural re-
sources on Indian land.

(c) The Secretary is authorized to ex-
pend funds for emergency rehabilita-
tion measures needed to stabilize soil
and watershed on Indian land damaged
by wildfire.

(d) Upon consultation with the bene-
ficial Indian owners, the Secretary
may use fire as a management tool on
Indian land to achieve land and/or re-
source management objectives.

§163.29 Trespass.

(a) Trespassers will be liable for civil
penalties and damages to the enforce-
ment agency and the beneficial Indian
owners, and will be subject to prosecu-
tion for acts of trespass.

(1) Cases in Tribal Court. For trespass
actions brought in tribal court pursu-
ant to these regulations, the measure
of damages, civil penalties, remedies
and procedures will be as set forth in
this §163.29 of this part. All other as-
pects of a tribal trespass prosecution
brought under these regulations will be
that prescribed by the law of the tribe
in whose reservation or within whose
jurisdiction the trespass was com-
mitted, unless otherwise prescribed
under federal law. Absent applicable
tribal or federal law, the measure of
damages shall be that prescribed by the
law of the state in which the trespass
was committed.

(2) Cases in Federal Court. For tres-
pass actions brought in Federal court
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pursuant to these regulations, the
measure of damages, civil penalties,
remedies and procedures will be as set
forth in this §163.29. In the absence of
applicable federal law, the measure
shall be that prescribed by the law of
the tribe in whose reservation or with-
in whose jurisdiction the trespass was
committed, or in the absence of tribal
law, the law of the state in which it
was committed.

(3) Civil penalties for trespass in-
clude, but are not limited to:

(i) Treble damages, whenever any
person, without lawful authority in-
jures, severs, or carries off from a res-
ervation any forest product as defined
in §163.1 of this part. Proof of Indian
ownership of the premises and commis-
sion of the acts by the trespasser are
prima facie evidence sufficient to sup-
port liability for treble damages, with
no requirement to show willfulness or
intent. Treble damages shall be based
upon the highest stumpage value ob-
tainable from the raw materials in-
volved in the trespass.

(i1) Payment of costs associated with
damage to Indian forest land includes,
but is not limited to, rehabilitation, re-
forestation, lost future revenue and
lost profits, loss of productivity, and
damage to other forest resources.

(iii) Payment of all reasonable costs
associated with the enforcement of
these trespass regulations beginning
with detection and including all proc-
esses through the prosecution and col-
lection of damages, including but not
limited to field examination and sur-
vey, damage appraisal, investigation
assistance and reports, witness ex-
penses, demand letters, court costs,
and attorney fees.

(iv) Interest calculated at the statu-
tory rate prescribed by the law of the
tribe in whose reservation or within
whose jurisdiction the trespass was
committed, or in the absence of tribal
law in the amount prescribed by fed-
eral law. Where tribal law or federal
law does not supply a statutory inter-
est rate, the rate of interest shall be
statutory rate upon judgments as pre-
scribed by the law of the state in which
the trespass was committed. Interest
shall be based on treble the highest
stumpage value obtainable from the
raw materials involved in the trespass,
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and calculated from the date of the
trespass until payment is rendered.

(b) Any cash or other proceeds real-
ized from forfeiture of equipment or
other goods or from forest products
damaged or taken in the trespass shall
be applied to satisfy civil penalties and
other damages identified under
§163.29(a) of this part. After disposition
of real and personal property to pay
civil penalties and damages resulting
from trespass, any residual funds shall
be returned to the trespasser. In the
event that collection and forfeiture ac-
tions taken against the trespasser re-
sult in less than full recovery, civil
penalties shall be distributed as fol-
lows:

(1) Collection of damages up to the
highest stumpage value of the trespass
products shall be distributed pro rata
between the Indian beneficial owners
and any costs and expenses needed to
restore the trespass land; or

(2) Collections exceeding the highest
stumpage value of the trespass prod-
uct, but less than full recovery, shall
be proportionally distributed pro rata
between the Indian beneficial owners,
the law enforcement agency, and the
cost to restore the trespass land. For-
est management deductions shall not
be withheld where less than the highest
stumpage value of the unprocessed for-
est products taken in trespass has been
recovered.

(c) Indian beneficial owners who tres-
pass, or who are involved in trespass
upon their own land, or undivided land
in which such owners have a partial in-
terest, shall not receive their bene-
ficial share of any civil penalties and
damages collected in consequence of
the trespass. Any civil penalties and
damages defaulted in consequence of
this provision instead shall be distrib-
uted first toward restoration of the
land subject of the trespass and second
toward costs of the enforcement agen-
cy in consequence of the trespass, with
any remainder to the forest manage-
ment deduction account of the reserva-
tion in which the trespass took place.

(d) Civil penalties and other damages
collected under these regulations, ex-
cept for penalties and damages pro-
vided for in §§163.29(a)(3) (ii) and (iii) of
this part, shall be treated as proceeds
from the sale of forest products from
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the Indian forest land upon which the
trespass occurred.

(e) When a federal official or author-
ized tribal representative pursuant to
§163.29(j) of this part has reason to be-
lieve that Indian forest products are in-
volved in trespass, such individual may
seize and take possession of the forest
products involved in the trespass if the
products are located on reservation.
When forest products are seized, the
person seizing the products must at the
time of the seizure issue a Notice of
Seizure to the possessor or claimant of
the forest products. The Notice of Sei-
zure shall indicate the date of the sei-
zure, a description of the forest prod-
ucts seized, the estimated value of for-
est products seized, an indication of
whether the forest products are perish-
able, and the name and authority of
the person seizing the forest products.
Where the official initiates seizure
under these regulations only, the No-
tice of Seizure shall further include the
statement that any challenge or objec-
tion to the seizure shall be exclusively
through administrative appeal pursu-
ant to part 2 of title 25, and shall pro-
vide the name and the address of the
official with whom the appeal may be
filed. Alternately, an official may exer-
cise concurrent tribal seizure authority
under these regulations using applica-
ble tribal law. In such case, the Notice
of Seizure shall identify the tribal law
under which the seizure may be chal-
lenged, if any. A copy of a Notice of
Seizure shall be given to the possessor
or claimant at the time of the seizure.
If the claimant or possessor is un-
known or unavailable, Notice of Sei-
zure shall be posted on the trespass
property, and a copy of the Notice shall
be kept with any incident report gen-
erated by the official seizing the forest
products. If the property seized is per-
ishable and will lose substantial value
if not sold or otherwise disposed of, the
representative of the Secretary, or au-
thorized tribal representative where
deferral has been requested, may cause
the forest products to be sold. Such
sale action shall not be stayed by the
filing of an administrative appeal nor
by a challenge of the seizure action
through a tribal forum. All proceeds
from the sale of the forest products
shall be placed into an escrow account
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and held until adjudication or other
resolution of the underlying trespass.
If it is found that the forest products
seized were involved in a trespass, the
proceeds shall be applied to the amount
of civil penalties and damages awarded.
If it is found that a trespass has not oc-
curred or the proceeds are in excess of
the amount of the judgment awarded,
the proceeds or excess proceeds shall be
returned to the possessor or claimant.

(f) When there is reason to believe
that Indian forest products are in-
volved in trespass and that such prod-
ucts have been removed to land not
under federal or tribal government su-
pervision, the federal official or au-
thorized tribal representative pursuant
to §163.29(k) of this part responsible for
the trespass shall immediately provide
the following notice to the owner of
the land or the party in possession of
the trespass products:

(1) That such products could be In-
dian trust property involved in a tres-
pass; and

(2) That removal or disposition of the
forest products may result in criminal
and/or civil action by the United States
or tribe.

(g) A representative of the Secretary
or authorized tribal representative pur-
suant to §163.29(j) of this part will
promptly determine if a trespass has
occurred. The appropriate representa-
tive will issue an official Notice of
Trespass to the alleged trespasser and,
if necessary, the possessor or potential
buyer of any trespass products. The
Notice is intended to inform the tres-
passer, buyer, or the processor:

(1) That a determination has been
made that a trespass has occurred;

(2) The basis for the determination;

(3) An assessment of the damages,
penalties and costs;

(4) Of the seizure of forest products, if
applicable; and

(5) That disposition or removal of In-
dian forest products taken in the tres-
pass may result in civil and/or criminal
action by the United States or the
tribe.

(h) The Secretary may accept pay-
ment of damages in the settlement of
civil trespass cases. In the absence of a
court order, the Secretary will deter-
mine the procedure and approve ac-
ceptance of any settlements negotiated
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by a tribe exercising its concurrent ju-
risdiction pursuant to §163.29(j) of this
part.

(i) The Secretary may delegate by
written agreement or contract, respon-
sibility for detection and investigation
of forest trespass.

(j) Indian tribes that adopt the regu-
lations set forth in this section, con-
formed as necessary to tribal law, shall
have concurrent civil jurisdiction to
enforce 25 U.S.C. 3106 and this section
against any person.

(1) The Secretary shall acknowledge
said concurrent civil jurisdiction over
trespass, upon:

(i) Receipt of a formal tribal resolu-
tion documenting the tribe’s adoption
of this section; and

(ii) Notification of the ability of the
tribal court system to properly adju-
dicate forest trespass cases, including a
statement that the tribal court will en-
force the Indian Civil Rights Act or a
tribal civil rights law that contains
provisions for due process and equal
protection that are similar to or
stronger than those contained in the
Indian Civil Rights Act.

(2) Where an Indian tribe has ac-
quired concurrent civil jurisdiction
over trespass cases as set forth in
§163.29(j)(1) of this part, the Secretary
and tribe’s authorized representatives
will be jointly responsible to coordi-
nate prosecution of trespass actions.
The Secretary shall, upon timely re-
quest of the tribe, defer prosecution of
forest trespasses to the tribe. Where
said deferral is not requested, the des-
ignated Bureau of Indian Affairs for-
estry trespass official shall coordinate
with the authorized forest trespass offi-
cial of each tribe the exercise of con-
current tribal and Federal trespass ju-
risdiction as to each trespass. Such of-
ficials shall review each case, deter-
mine in which forums to recommend
bringing an action, and promptly pro-
vide their recommendation to the Fed-
eral officials responsible for initiating
and prosecuting forest trespass cases.
Where an Indian tribe has acquired
concurrent civil jurisdiction, but does
not request deferral of prosecution, the
federal officials responsible for initi-
ating and prosecuting such cases may
file and prosecute the action in the
tribal court or forum.

§163.30

(3) The Secretary may rescind an In-
dian tribe’s concurrent civil jurisdic-
tion over trespass cases under this reg-
ulation if the Secretary or a court of
competent jurisdiction determines that
the tribal court has not adhered to the
due process or equal protection re-
quirements of the Indian Civil Rights
Act. If it is determined that said rescis-
sion is justified, the Secretary shall
provide written Notice of the rescis-
sion, including the findings justifying
the rescission and the steps needed to
remedy the violations causing the re-
scission, to the chief judge of the tribal
judiciary or other authorized tribal of-
ficial should there be no chief judge. If
said steps are not taken within 60 days,
the Secretary’s rescission of concur-
rent civil jurisdiction shall become
final. The affected tribe(s) may appeal
a Notice of Rescission under part 2 of
title 25.

(4) Nothing shall be construed to pro-
hibit or in any way diminish the au-
thority of a tribe to prosecute individ-
uals under its criminal or civil trespass
laws where it has jurisdiction over
those individuals.

§163.30 Revocable road use and con-
struction permits for removal of
commercial forest products.

(a) In accordance with 25 U.S.C. 415
as amended, the Secretary may request
tribes and/or other beneficial owners to
sign revocable permits designating the
Secretary as agent for the landowner
and empowering him or her to issue
revocable road use and construction
permits to users for the purpose of re-
moving forest products.

(b) When a majority of trust interest
in a tract has consented, the Secretary
may issue revocable road use and con-
struction permits for removal of forest
products over and across such land. In
addition, the Secretary may act for in-
dividual owners when:

(1) One or more of the individual
owner(s) of the land or of an interest
therein is a minor or a person non
compos mentis, and the Secretary finds
that such grant, in total or for an in-
terest therein, will cause no substan-
tial injury to the land or the owner,
which cannot be adequately com-
pensated for by monetary damages;
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